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HEALTH AND SPORT COMMITTEE 
 

AGENDA 
 

2nd Meeting, 2015 (Session 4) 
 

Tuesday 20 January 2015 
 
The Committee will meet at 9.45 am in the Mary Fairfax Somerville Room (CR2). 
 
1. Decision on taking business in private: The Committee will decide whether 

to take item 5 in private. 
 
2. Subordinate legislation: The Committee will consider the following negative 

instrument— 
 

Sports Grounds and Sporting Events (Designation) (Scotland) Amendment 
Order 2014 (SSI 2014/374) 
 

3. Assisted Suicide (Scotland) Bill: The Committee will take evidence on the Bill 
at Stage 1, in round-table format, from— 

 
Robert Preston, Director, Living and Dying Well; 
 
Professor Graeme Laurie, Chair of Medical Jurisprudence, Director, JK 
Mason Institute for Medicine, Life Sciences and Law; 
 
Professor David Albert Jones, Director, Anscombe Bioethics Centre, 
Oxford; 
 
Dr Calum MacKellar, Director of Research, Scottish Council on Human 
Bioethics; 
 
Stephen Smith, Lecturer in Law, Birmingham Law School; 
 
Professor Sheila McLean, Emeritus Professor of Law and Ethics in 
Medicine. 
 

4. Assisted Suicide (Scotland) Bill (in private): The Committee will consider the 
main themes arising from the oral evidence heard earlier in the meeting. 

 
5. Work programme: The Committee will consider its work programme. 
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6. Mental Health (Scotland) Bill (in private): The Committee will consider a draft 

Stage 1 report. 
 
 

Eugene Windsor 
Clerk to the Health and Sport Committee 

Room T3.60 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5410 

Email: eugene.windsor@scottish.parliament.uk 
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The papers for this meeting are as follows— 
 
Agenda Item 2  

Note by the clerk 
 

HS/S4/15/2/1 

3. Sports Grounds and Sporting Events (Designation) 
(Scotland) Amendment Order 2014 (SSI 2014/374) 
 

HS/S4/15/2/2 

Agenda Item 3  

Written Submissions 
 

HS/S4/15/2/3 

PRIVATE PAPER 
 

HS/S4/15/2/4 (P) 

Agenda Item 5  

PRIVATE PAPER 
 

HS/S4/15/2/5 (P) 

Agenda Item 6  

PRIVATE PAPER 
 

HS/S4/15/2/6 (P) 

 

http://www.legislation.gov.uk/ssi/2014/374/contents/made
http://www.legislation.gov.uk/ssi/2014/374/contents/made
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Health and Sport Committee 
 

2nd Meeting, 2015 (Session 4), Tuesday, 20 January 2015 
 

Subordinate Legislation Briefing 
 

Overview of instrument 

1. There is one negative instrument for consideration at today’s meeting.  

2. A brief explanation of the instrument, along with the comments of the 
Delegated Powers and Law Reform Committee, is set out below. If members 
have any queries or points of clarification on the instrument which they wish to 
have raised with the Scottish Government in advance of the meeting, please 
could these be passed to the Clerk to the Committee as soon as possible.  

Details on SSI 2014/374 

3. Sports Grounds and Sporting Events (Designation) (Scotland) 
Amendment Order 2014 (SSI 2014/374) The purpose of this instrument is to 
amend Schedule 1 to the Sports Grounds and Sporting Events (Designation) 
(Scotland) Order 2014 (“the principal Order”), to add two new references to 
sports grounds and to update the names of two further sports grounds. 

4. This instrument adds two new sports grounds, East Peffermill in 
Edinburgh and Lochburn Park in Glasgow, to Schedule 1 of the principal 
Order. These are the home grounds of Edinburgh University AFC and 
Broomhill Sports Club, and their inclusion is required as both clubs are now 
members of the Scottish Lowland Football League. 

5. The instrument also amends the names of Murrayfield Stadium in 
Edinburgh (now BT Murrayfield Stadium) and Recreation Park in Alloa (now 
Indodrill Stadium) to reflect their new names. 

6. There has been no motion to annul this instrument.  

7. The Delegated Powers and Law Reform Committee has not made any 
comments on this instrument. 

8. The policy objectives of the instrument is at Annexe A. 

Bryan McConachie 
Committee Assistant 

http://www.legislation.gov.uk/ssi/2014/374/contents/made
http://www.legislation.gov.uk/ssi/2014/374/contents/made
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Annexe A: Policy Objectives  

Policy Objectives 
 
Alcohol and other controls at sporting events were introduced in Scotland in 
1980 for reasons of public order and safety. 
 
The principal purpose of the instrument is to include the home grounds of 
Edinburgh University AFC and Broomhill Sports Club Glasgow for the 
purposes of The Sports Grounds and Sporting Events (Designation) 
(Scotland) Order 2014 Schedule 1.  These changes are required in light of 
both clubs becoming members of the Scottish Lowland Football League and 
ensure consistency of approach over the application of the alcohol and other 
controls framework introduced by the Criminal Law (Consolidation)(Scotland) 
Act 1995. 
 
Part II of the 1995 Act imposes certain restrictions on the sale and 
consumption of alcohol at designated grounds for designated sporting events. 
 
Designation, as proposed, will mean that it is an offence to: 
 

 be in possession of alcohol or a controlled container in a designated 
ground for a designated event or attempt to take alcohol in to a designated 
ground for a designated event *; 

 attempt to enter while drunk, or be drunk in, a designated ground at a 
designated event*; 

 carry alcohol or be drunk on a coach or train specifically hired for the 
carrying of supporters to a designated event at a designated ground. 

 drink in corporate areas overlooking the field of play* unless the blinds are 
closed or curtains drawn (but does allow, subject to a licence being 
granted, drinking in hospitality areas in the grounds of the stadium and in 
stadium car parks). 

 
* During the relevant period of a designated event which is the period 
commencing two hours before the start and ending one hour after the end of a 
designated sporting event. 
 
The other controls that are provided for in Part II of the 1995 Act, as part of an 
overall package, relate to the possession of controlled substances (such as 
flares or fireworks) and controlled containers (such as bottles). 
 
The opportunity is also taken to amend the name of Murrayfield Stadium, 
Edinburgh to reflect its new name, BT Murrayfield Stadium and Recreation 
Park, Alloa to reflect its new name the Indodrill Stadium.  
 
It is proposed that the football clubs directly affected and other interested 
parties are notified of the Order when it is laid before Parliament to alert them 
to the proposed changes and also when the Order clears the Parliamentary 
process. 
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Assisted Suicide (Scotland) Bill 
 

Living and Dying Well 
 

About Living and Dying Well 
 
1. Living and Dying Well (LDW) is a public policy research body established in 
2010 to examine the evidence surrounding the end-of-life debate, with a 
particular focus on whether physician-assisted suicide or physician-
administered euthanasia should be legalised. LDW's role is to promote 
understanding of this complex and controversial subject through careful and 
rational analysis of the evidence. Its Patrons and Members include experts in 
the law, medicine, mental health, ethics and other disciplines relevant to the 
end-of-life debate who share a concern that public safety must be of 
paramount importance in this area. 
 
2. Paragraphs 5 to 16 below address the specific questions posed in the Call 
for Evidence. Paragraphs 3 and 4 provide an introduction and also serve as 
an answer to the first of those questions concerning the general purposes of 
the Bill. 
 
Introduction 
 
3. The Bill seeks to legalise the provision of assistance with suicide to persons 
who have certain medical conditions. As such, it is proposing a major change 
both to the criminal law and to the principles underpinning clinical ethics. 
Before such a law could be responsibly enacted, clear evidence is needed 
that the law as it stands is not fit for purpose and, if that is the case, that what 
would be put in its place would provide adequate protection to vulnerable 
people. No serious evidence has been produced - for example in the 
consultation document which preceded the Bill or in the accompanying policy 
statement - to suggest that the present law is oppressive or otherwise in need 
of change; and, as explained in the paragraphs which follow, the Bill itself 
provides no effective safeguarding system to protect the public and especially 
its most vulnerable members. 
 
4. The Bill's provisions conflict with social attitudes towards suicide. While 
people who attempt suicide are rightly treated with understanding and 
compassion, it is widely accepted that suicide itself is not something to be 
encouraged or assisted. Considerable efforts are made to prevent suicides 
and to put in place suicide prevention strategies, in which doctors have a key 
role to play. The Bill flies in the face of these attitudes and policies by seeking 
to create a class of people whose suicides it is appropriate to assist.  
 
Answers to Specific Questions 
 
Q2. The Bill compared with its predecessor 
5. In one or two respects - for example, its limitation to assisted suicide and its 
inclusion of a preliminary declaration - the Bill may be said to have improved 
on its predecessor. However, these improvements are offset by a number of 

ASB198 
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important weaknesses, including removal of the requirement for specialist 
psychiatric assessment and the creation of a class of 'licensed facilitators' 
whose role, insofar as it is defined, raises serious questions. Moreover, while 
the Bill's authors have removed the controversial provision in the previous Bill 
which would have made assisted suicide available to persons who are 
physically incapacitated and unable to live independently, they have also 
removed the requirement that a terminally ill applicant must have a prognosis 
of life remaining of six months or less. As a result large numbers of people 
with progressive and chronic illnesses have been brought within the Bill's 
ambit. 
 
Q4. Declarations and Requests 
6. The consultation document which preceded the Bill described a preliminary 
declaration as "a clear delineator between those who might wish an assisted 
suicide and others who do not". It also stated that, if a declaration had been 
on a patient's file "for a period of time", a doctor would be able "to take this 
into consideration when looking at all the circumstances of a request for an 
assisted suicide". These potential benefits are, however, nullified by the Bill's 
provision1 that no more than a week need elapse between the making of a 
declaration and the filing of a first request for assisted suicide. 
 
7. The two-stage assessment process contains no regime to govern the 
judgements which a doctor would have to make as to whether the criteria laid 
down in the Bill are met. The Bill requires simply that a doctor should state 
that "to the best of my knowledge" the request is voluntary and not being 
influenced by others, that the doctor is "of the opinion" that the applicant has 
the capacity to make the request and that his or her perception of an 
unacceptable quality of life "is not inconsistent with the facts currently known 
to me". For decisions of this gravity, such subjective opinion, unsupported by 
any evidence-based assessment regime, is wholly inadequate. The 
consultation document states that capacity assessment is "something that 
they [doctors] routinely do" and that there is therefore no need for psychiatric 
assessment to be mandatory. But, when doctors assess capacity, they do so 
with a view to protecting patients from harm, including self-harm, not to 
clearing the way for their suicide. Moreover, in these days when home visits 
are not as common as was once the case, doctors often know little of their 
patients' lives beyond the consulting room. Yet the Bill is asking them to make 
(literally) life-or-death decisions without any objective assessment regime to 
guide them.  
 
Q5 Terminal or Life Shortening Illness 
8. The Bill's clinical ambit (progessive and terminal or life-shortening illness) 
sets no limit of life expectancy. A wide range of illnesses - for example, 
multiple sclerosis, Parkinson's disease, cerebrovascular disease, diabetes, 
heart and lung disease - are incurable and progressive and over the course of 
years can be life-shortening. The Bill encompasses, therefore, not only 
persons with conditions, such as cancer or other short-trajectory illnesses, 
that are normally regarded as terminal but also people with chronic, 

                                                 
1 Section 8(3)(c) 
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progressive and incurable conditions, whose numbers are considerably 
greater and life expectancy much longer. In this respect it has a much wider 
ambit than Oregon's physician-assisted suicide law, on which it purports to be 
modelled. Consequently the estimates of likely numbers of deaths which the 
Bill's authors have suggested2 are considerably understated. 
 
Q6. Eligibility  
9. The Bill provides3 for assisted suicide to be offered to persons who are not 
suffering from a mental disorder within the meaning of Section 328 of the 
Mental Health (Care and Treatment)(Scotland) Act 2003. Section 328 defines 
a mental disorder as a "mental illness; personality disorder; or learning 
disability, however caused or manifested" . However, it exempts from this 
definition a number of situations including "dependence on, or use of, alcohol 
or drugs".  
 
10. In clinical practice the expression of suicidal intent is normally regarded as 
grounds for psychological or psychiatric examination. Yet the Bill contains no 
provision that a request for assistance with suicide should be treated similarly. 
Establishing mental capacity is not simply a matter of deciding whether an 
applicant is suffering from a formal mental disorder. It is also necessary to 
establish whether any conditions are present which might impair judgement. 
Research has shown that major depressive disorder is a common 
concomitant of serious illness but often goes undetected by doctors. 
Moreover, some clinical conditions (for example, neurological illnesses) and/or 
the medication being taken to relieve them can have side-effects which affect 
capacity - not to mention the obvious potential of alcohol or drug dependence 
to impair judgement. The Explanatory Note to the Bill states that "assessment 
of capacity is not generally something which requires psychiatric expertise". 
But capacity assessment is decision-specific, with a higher level of capacity 
required for some decisions than for others. A decision to commit suicide lies 
at the top end of such a spectrum of gravity: the Bill's reliance on Section 328 
of the 2003 Act and its requirement that an assessing doctor be "of the 
opinion" that an applicant has capacity comes nowhere near providing an 
adequate safeguard. 
 
Q7. Medical Practitioners 
11. The Bill embeds the assessment of requests for assisted suicide within 
clinical practice. This raises a significant problem. The majority of doctors are 
opposed to legalisation and would be unwilling to participate in the practice if it 
were to be legalised4. As a result persons seeking assisted suicide would be 
obliged to shop around for, or to be vectored onto, a minority of willing 
doctors. These latter are, however, unlikely to know much about applicants as 
patients beyond their case notes. In these days of the multi-partner GP 
practice and infrequent home visits even a patient's regular practitioner often 
knows little of him or her beyond the consulting room. Doctors introduced to a 

                                                 
2 See Financial Memorandum Paragraphs 8-9 
3 Section 12(1) 
4 The Bill contains no 'conscience clause' enabling doctors to refuse to 
participate.  It is assumed that this is an unintended oversight. 
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patient specifically to consider an assisted suicide request are particularly 
badly-placed to conduct knowledge-based assessment of requests.  
 
Q8. Means of Suicide 
12. The Bill places on the shoulders of doctors responsibility for approving 
requests for assistance with suicide, but it is not clear whether this 
responsibility extends to supplying lethal drugs and/or whether other kinds of 
assistance with suicide would be permissible. The consultation document 
envisaged supply of lethal drugs but added that "this will not be a requirement 
of the Bill". The Bill itself refers5 to "any drug or other substance or means 
dispensed or otherwise supplied for the suicide of the person", which implies 
that other means of suicide would be acceptable under its terms. This is a 
major uncertainty requiring resolution. 
 
Q9. Licensed Facilitators 
13. The Bill seeks to create 'licensed facilitators'. These would be authorised 
to provide "such practical assistance as the person reasonably requests"6. 
This concept raises a number of serious questions. Why should such 
facilitation be needed if, as the Bill states7, death must be the result of action 
by the person committing suicide? Could the facilitator help the person 
concerned to ingest lethal drugs (for example, by holding a drinking vessel to 
his or her lips or by connecting a pump of lethal drugs to a feeding tube)? If 
so, this would take the Bill up to, and potentially across, the borderline 
between assisted suicide and administered euthanasia. How are such 
facilitators to be found? The task is one which many people would see as 
somewhat ghoulish and some would regard as morally questionable. The 
likelihood is that it would attract persons who see suicide as an appropriate 
response to serious illness and who might be less likely than others to 
counsel the intending suicide to reflect carefully before proceeding. Would 
political pressure groups advocating assisted suicide be eligible to involve 
themselves in facilitation - Section 22(1) appears to point in that direction? 
And is it seriously being suggested that someone as young as 16 years of age 
might act as a suicide facilitator for a person of advanced years?  
 
Conclusion/Other Comments 
 
14. The Bill makes no provision for acts of assisted suicide to be reported, 
monitored or controlled. This is a major omission: without an oversight system 
there would be no way of knowing whether the Bill's provisions were being 
abused. 
 
15. Under the Bill's provisions, suicide must be carried out within 14 days of a 
second request being approved or the process must be re-started. This 
provision provides a perverse incentive to an intending suicide to proceed. 
The Bill also allows a person seeking assisted suicide but failing to meet the 
criteria to shop around until a favourable assessment is obtained, which calls 

                                                 
5 Section 19(c) 
6 Section 19(a) 
7 Section 18(3) 
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into question the objectivity of any assessment. 
 
16. More fundamentally, while the Bill provides considerable detail and 
precision relating to such bureaucratic issues as form-filling and the 
witnessing and filing of statements, the crucial assessment of requests for 
assisted suicide is governed by vaguely-worded eligibility criteria the 
interpretation of which is left to the personal opinions of individual doctors. 
The Bill mandates no procedures which those assessing such requests must 
follow in order to establish that the judgements they make meet the criteria 
laid down and are rooted in objectivity. There is nothing in the Bill to prevent 
similar requests for assisted suicide being handled in different ways by 
different doctors. Given these numerous and significant structural defects the 
Bill cannot be regarded as fit for purpose. 
 
 
Robert Preston 
Director 
Living and Dying Well 

ASB198 
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Assisted Suicide (Scotland) Bill 
 

The J Kenyon Mason Institute for Medicine, Life Sciences and Law 
University of Edinburgh 

 
The J Kenyon Mason Institute for Medicine, Life Sciences and Law is an 
interdisciplinary research network based at the University of Edinburgh. 
Located within the School of Law, the Mason Institute aims to investigate the 
interface between medicine, life sciences and the law in relation to technical, 
social and ethico-legal issues.  
 
The Mason Institute welcomes the opportunity to submit evidence to the 
Stage 1 consideration of the Assisted Suicide (Scotland) Bill. In doing so we 
draw on the outcomes a symposium co-hosted with Ampersand Advocates in 
April 2014 on the principles, practicalities, palliative care, and policing aspects 
of the proposed Bill. The event brought together lawyers, healthcare 
professionals, and other practitioners to explore the implications of the Bill. It 
is important to note, however, this response does not purport to reflect the 
views of any of the speakers or attendees at the symposium; nor does it 
represent a summary of the diverse views shared during the event: this 
information can be found on the website of the Mason Institute. Rather, this 
contribution is the consensus view of the Executive Committee of the Mason 
Institute, informed by its interactions with a wide range of parties, including but 
not restricted to, those involved in the April 2014 symposium. 
 
Consultation Question 3: The Bill precludes any criminal and civil 
liability for those providing assistance, providing the processes and 
requirements set out in the Bill have been adhered to. Do you wish to 
make any comment on this? 
 
Implementation of the Bill in its current iteration may prove challenging. There 
is scope for clarification of terms within the Bill, notably the use of a 
reformulated definition of ‘capacity’ in s.12 rather than the more settled 
definition of incapacity provided under s.1(6) of the Adults with Incapacity 
(Scotland) Act 2000. A clearer explanation on capacity within any future 
iteration is warranted as this determination has important implications for the 
liability of all parties involved in the process. 
 
Also, further explanation of what is precisely meant by ‘assistance’ (versus 
prohibited acts such as euthanasia), would be imperative to assess any 
potential liability arising out of the actions of individuals permitted to assist in 
the procedure under the proposed law (see for example, s.4 ‘Assistance in 
Dying’ in Lord Falconer’s Assisted Dying Bill for England and Wales). Further 
to this, it is unclear how liability is affected in the event of procedural error. On 
this basis it is important to provide guidance to the police and public 
prosecutors regarding the extent to which individuals would be held liable 
within the Bill’s provisions.  
 
More generally, the relationship between the text of any future Act, 
Explanatory Notes, and professional guidance should be explored fully. At 

ASB395 
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present, and as the above examples illustrate, it is too often the case that 
important detail is left to ancillary instruments. This will not provide the clarity 
or reassurance to professionals that are crucial to the success of legislation 
like this, nor, most importantly, the fundamental protection to citizens seeking 
to avail themselves of the provisions of any Act.  
 
Consultation Question 4: The Bill outlines a three stage declaration and 
request process that would be required to be followed by an individual 
seeking assisted suicide. Do you have any comment on the process 
being proposed? 
 
It is important to establish robust criteria as to which illnesses or conditions 
qualify individuals to avail themselves of the provisions of the proposed Bill. At 
present the Bill is too vague on decisional processes. Additionally, and vitally, 
the Bill exhibits insufficient safeguards to protect patients from coercion or 
undue influence in making decisions. Particular care must be taken to protect 
individuals from interested parties that are explicitly disqualified from the 
decisional process, including the person’s family, anyone who will gain 
financially in the event of the person’s death, and those medical practitioners 
who have provided treatment or care. This protection could take the form of 
specified criminal offences in cases where excluded parties are found to have 
coerced or unduly influenced an individual seeking assisted suicide. 
Furthermore, this highlights the need for robust oversight bodies to ensure all 
procedures are adequately monitored to ensure the safety and overall 
protection of the individuals involved in making such decisions.  
 
We have a serious concern that (a) the tight timescale involved, and (b) the 
requirement to return drugs if not used within a specified timeframe, might 
conspire to coerce citizens to commit suicide before they are ready to do so. 
We suggest that useful lessons could be learned from the experience in 
Oregon, both with respect to timescales and from the evidence that suggests 
the facility to hold on to drugs provides reassurance and a degree of 
continuing control (and autonomy) for citizens. For example, between 1998 
and 2002, although there were 198 prescriptions there were only 38 deaths. 
After 1 July 2016, prescribing in Oregon will be overseen by professional 
practice standards, which suggests a lighter-touch regulatory approach in light 
of the lack of evidence of abuse. We are not persuaded by arguments that the 
failure to remove prescriptions will mean that lethal drugs are free to circulate. 
There are many legal and dangerous substances in free circulation in society. 
Nefarious uses of these are already well covered by the criminal law. 
 
Consultation Question 5: Do you have any comment on the provisions 
requiring that the person seeking assisted suicide must have a terminal 
or life-shortening illness, or a progressive condition which is either 
terminal or life-shortening? 
 
This Bill collapses the distinction between terminal and incurable illnesses, as 
well as between terminal and life-shortening conditions, and therefore has a 
wider scope than Lord Falconer’s Assisted Dying Bill, s.2 of which only applies 
to individuals who are “terminally ill”. The collapsing of distinctions may be 

ASB395 
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perceived as enhancing personal autonomy by allowing the affected individual 
to make a choice based on subjective interpretation of their situation. We 
recognise, however, that use of undefined terms such as ‘life-shortening 
conditions’ might suggest a wider scope of application than is intended 
(echoing the concerns and suggestion made under Question 4 for more 
robust criteria in precisely what conditions or illnesses are within the scope of 
the Bill). Conversely, individuals suffering from extreme or incurable pain 
which do not meet the criteria of this Bill would be excluded from seeking 
assistance to die. A robust commitment to respect for autonomy would 
suggest that these citizens also be included, even if this only occurs after 
some future review (see further below).  
 
Given that the stated underlying principle of this proposal is to recognise and 
promote autonomy, we endorse the attempt to provide a definition of eligible 
citizens that is broad and inclusive of all who can exercise their own 
autonomy. However, as the Oregon experience indicates, there is a potential 
disjunct between theoretical inclusion and practicability if a citizen’s particular 
medical condition precludes them from performing the final act of suicide. We 
would therefore welcome greater clarity on what qualifies as the ‘final act’ for 
citizens who are physically incapable. 
 
Consultation Question 6: Are you satisfied with the eligibility 
requirements as regards age, capacity, and connection with Scotland as 
set out in the Bill? 
 
While we fully acknowledge the importance of political expediency in setting 
up eligibility thresholds and exclusions at this stage, a commitment to genuine 
respect for citizens' autonomy would require the eligibility requirements to be 
kept under constant consideration. Thus, for example, while the age limit of 16 
might be appropriate now, future reviews of the legislation should consider 
whether those under 16 who can exercise their autonomy should also be 
allowed to make use of the law. If it is accepted that the so-called 'mature 
minor' is able both to consent and refuse care under s.2(4) of the Age of Legal 
Capacity (Scotland) Act 1991, then legal consistency would expect this to be 
extended to assisted suicide.  
 
Consultation Question 7: Do you have any comment on the roles of 
medical practitioners and pharmacists as provided for in the Bill? 
 
Evidence from jurisdictions where assisted suicide has been legalised 
indicates that demand is typically low. While the underlying principle of the Bill 
is the autonomy of the citizen, the reality is that the acceptance of processes 
and procedures for assisted suicide morally implicates all those involved in all 
stages of the process. Thus, while the role of facilitators may be welcome with 
respect to the later stages, the law and Scottish society must acknowledge 
fully the moral impact for medical practitioners and pharmacists, respectively, 
of assessing capacity to commit suicide and of dispensing the medicaments to 
do so. Respect for autonomy does not mean that individuals are fully entitled 
to do as they wish. A more accurate sense of what is involved is to consider 
the notion of “relational autonomy” – i.e. all of our requests, actions, and 

ASB395 
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omissions impact on those around us.  
 
The acceptance by a doctor that an individual’s quality of life is sufficiently 
poor to merit assisted suicide may be construed by others as a judgement 
upon similarly-situated individuals. This could affect societal perceptions of 
vulnerable groups, and considerably alter the dynamic between doctors and 
patients. For this reason and those above, doctors would need to establish 
whether participation at any point in assisted suicide could be reconciled with 
professional ethics and their personal perception of their role. A recent UK-
wide consultation undertaken by RCGP reaffirmed the organisation’s 
opposition to legal change. In light of this, the absence of a specific 
conscience clause within the proposed Bill is a critical oversight despite the 
fact that directorial power over medical services is reserved to Westminster. In 
the absence of inclusion in the Bill, we strongly support a conscience clause 
in relevant professional guidance, if the Bill were to proceed. Any guidance 
should be accompanied by an obligation to refer the citizen to another 
professional or support service willing to engage with the process.  
 
Consultation Question 11: Do you have any comment to make about the 
Bill not already covered in your answers to the questions above? 
 
From a policing perspective, it may be appropriate to include protocols that 
facilitate assessment of the three stage process. This would involve an 
independent regulatory body taking an oversight and assessment role, while 
also providing for appropriate response by enforcement bodies. Assessments 
would be important, in particular, at the time of the first and second requests, 
ensuring independence of the decision made by the individual.  
 
This relates to the omission from the Bill of an independent regulatory body. If 
the practice of assisted suicide in Scotland is intended to be subject to close 
scrutiny; under the control of a relevant public authority; and responsive to 
reliable practice and treatment data for future assessment, then close 
regulatory scrutiny combined with regular review will be vital. This is 
particularly so in practice areas such as this which are socially contested. 
 
Finally, we strongly endorse explicit inclusion, in any proposed Bill, of a review 
period, for example, of three years. An example of this is the May 2013 
legislative provision in Vermont where the process set forth in the Act will 
‘sunset’ and be up for review, while maintaining immunity for individuals who 
wish to continue to avail themselves of the Act. Note, once again, that a 
review could either tighten legislative provisions or make them more inclusive, 
in light of experience. As well as examples given above, this might include an 
extension of the category of person acting as facilitator to include family 
members (where no reason to believe ulterior motive or coercion). 
 
Finally, we would raise an important question: what will be recorded on the 
death certificate in cases of lawful assisted suicide?  
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The response has been prepared for, and on behalf of, the Mason 
Institute Executive by: 
Cameron Kennedy 
Leslie Stevens 
Professor Graeme Laurie 
Professor J Kenyon Mason 
Nayha Sethi 
Dr Shawn Harmon 
Dr Gill Haddow 
Dr Cate Heeney  
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Assisted Suicide (Scotland) Bill 
 

The Anscombe Bioethics Centre 
 

The Anscombe Bioethics Centre is the oldest national bioethics centre in the 
United Kingdom, established in 1977. It exists to support healthcare 
professionals and the wider community in Great Britain and Ireland. 
 
The Anscombe Centre engages with the moral questions arising in clinical 
practice and biomedical research. It brings to bear on those questions 
principles of natural law, virtue ethics, and the teaching of the Catholic 
Church, and seeks to develop the implications of that teaching for emerging 
fields of practice. It engages in scholarly dialogue with academics and 
practitioners of other traditions, and contributes to public policy debates such 
as the current debate on assisted suicide, as well as to debates and 
consultations within the Church. 
 
Basic objections to draft Bill 
 
In responding to the draft Bill on Assisted Suicide, the Centre will focus on the 
first consultation question, since we are strongly opposed to the general aim 
of the Bill. We believe that the Bill would entrench the view that the lives of 
those who are terminally ill or have a life-shortening illness, unlike the lives of 
other human beings, can sometimes have no value, or even perhaps a 
negative value. Thus we note the Bill’s explicit invitation [section 8(3)(d)] to 
those requesting assisted suicide to declare that their quality of life is 
unacceptable, and for the certifying doctors to, in effect, agree with that 
judgement. The doctor is invited [section 9(2)(c)] to assess whether the 
conclusion that ‘the person’s quality of life is unacceptable’ is ‘not inconsistent 
with the facts then known to the practitioner’.  
 
In other words, a doctor (who may be quite unknown to the patient and 
chosen simply as one of a minority of doctors prepared to be involved in 
certifying requests for assisted suicide) is being asked to make his/her own 
judgement on the ‘quality’ or worth of the patient’s life – or at least, to explicitly 
decline to dissent from the patient’s negative view of his/her own life.  
 
Though we have cited some specific sections where this rationale is explicit, 
we do not think this fault can be remedied by changing the wording of the Bill 
or the forms it contains. The problem is with the basic rationale of the Bill 
itself. Even were the negative value judgement of the patient and negative 
value judgement of the practitioner not explicit on the surface of the Bill, they 
would be implicit in the way that the practitioner would respond differently to 
different suicidal requests.  
 
Suicide and equality  
 
All suicidal people want in some sense to die; that is, they find their life hard to 
bear, or believe that their death is otherwise desirable. If we allow assisted 
suicide for some (i.e. those with life-shortening conditions) but not for others, 
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are we not endorsing the view that some people are right to want to die? Even 
leaving aside the urgent need of those who would ‘qualify’ for assistance in 
suicide under the proposed law, instead of qualifying to be affirmed and 
supported in living, it is not helpful to others who are now, or may be in the 
future, suicidal themselves for society to endorse any person’s choice to die. 
We note the suggestion in the draft Bill that the ‘facilitator’ will be providing 
‘reassurance’ to the suicidal person as he/she acts out the decision to commit 
suicide. This is the absolute reverse of what is needed with all strong 
suicidality, which is urgent help and support for the person in reevaluating the 
worth of his/her life.  
 
If physically-well suicidal people are supported in living, not assisted in dying, 
why not provide such support also to suicidal people with life-shortening 
conditions? Conversely, if we really believe ‘assisted death’ is a benefit to 
some people, why not provide this ‘benefit’ also to those who are incapable of 
killing themselves, but could be killed by others, whether voluntarily or (in the 
case of non-competents) non-voluntarily? True, the current bill is for assisted 
suicide, not euthanasia, but there is a logical progression from one to the 
other once the principle that some human lives may be deliberately ended as 
lacking value is officially admitted. Even if the law does not follow this logic to 
its final conclusion, the value judgments implicit in the law have the power to 
influence public attitudes and medical practice. 
 
Alternatively, if assisted suicide is simply about patient choice, and not, as 
currently maintained in the draft Bill, about the value of the patient’s life, why 
would the patient need to have a life-shortening condition (a rather broad 
category, which could include diabetics, for example) to qualify for it? Again, 
the way is open, if people follow this line of thought, to extending assisted 
suicide to those who are merely ‘tired of life’ (there are moves in this direction 
in the Netherlands and in Switzerland). In Oregon, both assisted suicide and 
other forms of suicide have risen in numbers since assisted suicide was 
legalised, while suicide has sometimes been offered to patients as a cheaper 
alternative to medical care.  
 
It is important to consider the experience of all those jurisdictions that have 
legalized assisted suicide: that is, Switzerland, a handful of States in the 
United States, and also the Netherlands, Belgium, and Luxembourg (which 
allow both euthanasia and assisted suicide). Before taking the radical step of 
allowing professionals to supply lethal drugs to suicidal patients, Scottish 
Parliamentarians should consider all the available evidence from these five 
countries. Changes of this kind have an impact on the culture as a whole, 
irrespective of the details of the putative ‘safeguards’ within the legislation. 
There is evidence in a number of countries of further changes after the initial 
legislation, and such changes have generally been in the direction of an 
increase in numbers of prescriptions, an increase in the range or kinds of 
cases favourably considered, and a decrease in referral for psychological 
assessment. There is considerable evidence from the Netherlands and 
Belgium of widespread practice of hastening of death without request in the 
case of patients who cannot make a request, even though this practice goes 
well beyond what the law allows in those countries.  
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Patterns of care 
 
Persistent requests for death are, of course, rare when dying people are 
properly cared for: hospice teams are experienced in supporting patients to a 
point where they are reconciled to their situation and able to use their last 
days to the full. However, once legalized, assisted suicide would inevitably, 
perhaps especially outside the hospice setting, become a ‘quick fix’ for 
disposing of the more ‘difficult’ patients in response to the demands they make 
on care. Suicide is not a private choice: it very much affects the character of 
doctors, and their commitment to their patients’ objective welfare. For 
example, if assisted suicide is legalized, doctors and indeed carers generally 
will no longer be able to appeal to the law against assisted suicide as a 
reason for not complying with requests from suicidal patients. They will 
inevitably come under pressure to be complicit in some way (for example, 
signpost the patient to pro-suicide doctors, or otherwise give information on 
how to access assisted suicide). And while the Bill makes provision for 
‘trained facilitators’ to be involved in assisted suicide, serious questions arise 
about those who would be attracted to such activities, and the likelihood of 
such individuals raising any serious concerns about a client’s wish to die, if 
this request retains the outward appearance of legality.  
 
Conclusion  
 
To conclude: we would argue that respect for a human being cannot be 
divorced from a valuing of his or her presence in the world. Assisted suicide 
confirms the suicidal person in his/her low estimate of the value of his/her life. 
No patient should be made to feel a burden – pressure which may be no less 
real for remaining subtle and/or unacknowledged – nor should society or 
those around the suicidal person concur with that person’s judgment that life 
can lose all value when one is suffering or dependent on others. Society 
should continue to value the lives of all its members, including those who are 
currently distressed or demoralized by illness to a point where they do not see 
their own lives as worthwhile. In other words, the law should continue to 
uphold human dignity and equality by prohibiting assistance in suicide for all 
citizens alike.  
 
 
The Anscombe Bioethics Centre 
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Additional written evidence by Professor David Albert Jones of the Anscombe 

Bioethics Centre 

12 January 2014 

Assisted suicide and ‘assisted dying’ 

1. In the first place the promoters of this bill should be given due credit for 

their candour in relation to the name of the bill and to the terms in which it is 

framed. This bill is concerned with suicide, and in particular with assistance in 

suicide. The bill would permit specific categories of people to facilitate the 

suicide of other people within specific categories and in specific 

circumstances. The central ethical issues raised by the bill therefore concern 

those raised by suicide and by the involvement of others in someone’s 

suicide.  Secondarily the bill also raises issues about what categories can be 

defined and what distinctions defended such that the effects of the law would 

be controllable. Often arguments about euthanasia or assisted suicide move 

very quickly to the credibility of safeguards and controls and to the dangers of 

a ‘slippery slope’, but the first consideration ought to be the nature of suicide 

and the implications of encouraging, promoting, or assisting suicide.  

2. Before considering these issues it is worth contrasting the candour of the 

Scottish bill with the euphemistic language employed in a very similar bill 

currently under discussion in Westminster. The sponsors of the ‘Assisted 

Dying Bill’ have made great efforts to avoid using the language of ‘assisted 

suicide’. At one point, the main organisation campaigning for that law even 

went so far as to deny that ‘assisted dying’ was a form of assisted suicide. 

Their argument was that death was not suicide if the person was terminally ill 

and thus was dying anyway. This argument is obviously sophistical: clearly, 

terminally ill people can and do take their own lives sometimes, even under 

the present law. Like all euphemisms, ‘assisted dying’ obscures the nature of 

the action and hence the nature of the ethical issues it raises. The issue is 

whether to permit encouragement of or assistance in suicide.  

Against advocating suicide 

3. The question of whether suicide is ever something to be advocated as a 

good or right or honourable thing to do is one with which philosophers have 

struggled down the centuries. To take action requires a certain kind of 

courage (and someone may well be restrained from suicide by fear), but 

Aristotle (384–322 BCE) and others after him have thought that suicide 

ultimately embodies a failure of courage. It takes more courage to live. 

Likewise Immanuel Kant (1724–1804), who is the philosopher who has most 

exalted the right and duty of human beings to make autonomous moral 

choices, regarded suicide as a failure to respect human nature in one’s own 

case: not an act of autonomy but a failure to respect autonomy. Even Arthur 

Schopenhauer (1788–1860), the grim philosopher of pessimism who was sure 

that everyone would be better off dead, and who did not accept the arguments 
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of Aristotle or Kant against suicide, did not think that suicide should be praised 

as a kind of victory over the travails of the world. Suicide, Schopenhauer 

thought, was really the overcoming of the self by the world, a victory for that 

violent and restless ‘will’ which caused such distress in the world. It was not to 

be advocated despite the evident ills of this life. Similarly, in the twentieth 

century the philosopher Ludwig Wittgenstein (1889–1951), who certainly 

contemplated suicide, and several members of whose family died by their own 

hand, once remarked that ‘if suicide is permissible everything is permissible’.  

4. There are of course philosophers who have defended suicide, from 

Epicurus (341–270 BCE) to David Hume (1711–1776), but it is striking how 

much more common, and how much more substantial and varied, and, 

arguably, how much more profound, have been the arguments against 

suicide. Many philosophers have taken it as their task to ask why one should 

live, or how one can live, when circumstances turn against one. It might 

almost be understood as part of the remit of philosophy, classically 

understood, to say why we should live, and thus, why we should resist the 

temptation to suicide. These are deep and important matters and it is 

dangerous to attempt a short summary in a way which could too easily be 

dismissed. Nevertheless, it is worth stating that many philosophers have 

developed arguments against seeing suicide as a good or virtuous action; that 

is, against regarding suicide as a course of action that should sometimes be 

supported.  

Suicide, moralism and mental ill health  

5. Reading these classical philosophical accounts, sometimes from people 

struggling against temptations to suicide in their own case, they nevertheless 

seem distant from the way that suicide is typically framed in modern culture. 

Remarks like those of Aristotle or Kant can seem excessively judgmental or 

moralistic, insufficiently aware of the extent to which suicide is typically the 

expression of a disturbed mind, a matter of mental (ill) health and not simply 

one of moral (bad) judgement. It is for this reason that attempting suicide was 

decriminalised in 1961 in England and Wales (it had never been a crime in 

Scottish Law), so that people could be helped rather than condemned. If the 

suicide is, as it were, both perpetrator and victim, modern culture has focused 

more on the suicide as victim. 

6. In my view these considerations about mental illness represent an 

advance in understanding (at least if it is remembered that some mentally ill 

people are able to resist temptations to suicide), and one that is more 

important for at least some practical purposes than the classical arguments 

against suicide. The assistance of suicide remains a crime not simply 

because suicide may be an expression of vice or a failure to respect humanity 

in oneself. The assistance of suicide is a crime above all because suicide is a 

form of self-harm typically associated with mental ill-health, and encouraging 

or facilitating a suicide is thus a failure of care for someone who is suicidal. 
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For a person in authority that duty of care will typically involve active vigilance 

to prevent suicide, as is evident for example in the design of prison cells or 

controlling access to live ammunition among those training for the military. If a 

detention centre for asylum seekers had witnessed a spate of suicides it 

would be no moral defence for the authorities to say, suicide is a personal 

matter and we have no duty to prevent suicide among people who are not 

citizens of the United Kingdom.  

The consequences of suicide  

7. One obvious consequence of suicide is that people who die by suicide 

die sooner than they otherwise would have died. Someone who through 

depression and lack of support ends his or her life misses out on whatever 

good things that life might still have had to offer. It is also the case, in the 

typical suicide, that both the decision and the death itself is isolated. Suicide 

thus expresses isolation. Suicides may also be painful, sometimes 

extraordinarily so (as with deaths by falling into the path of a moving vehicle in 

cases when death is not instantaneous but occurs subsequently as the result 

of injuries).  

8. In addition to the effect on the person who dies, suicide also has 

consequences for those who remain behind. It is very evident that suicide can 

have a devastating effect on those close to the person who dies in this way. 

Death always causes grief and a sense of loss to those who were close to the 

one who died, but some deaths are more difficult and involve added suffering. 

Suicide is death of someone ‘before his/her time’ and seems cruel in being 

unnecessary (in contrast to death by ‘natural causes’ in old age). 

Furthermore, because suicide is also death due to someone’s decision, it can 

leave others with the guilt of knowing that they were not able to help the 

person to live. The isolation of suicide typically leaves no place for the 

goodbyes and reconciliation that are elements of a classical ‘good death’.  

9. For these and many other reasons it is clear that, even on grounds of 

consequences alone, there are good reasons for a society to discourage 

suicide and to try to find ways to prevent suicide. This is widely recognised 

and most countries in the world have strategies for suicide prevention. 

Scotland is neither the worst nor the best in this regard, but like other 

countries is working actively to identify positive means to address this 

problem.   

In praise of suicide 

10. The likelihood that a person who is suicidal may suffer from mental ill-

health is a reason to be cautious before passing judgment. However, it is 

essential that this reasonable caution about expressing moral judgement in 

relation to someone who dies by suicide is not confused with the passing of a 

positive judgment.  
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11. The making of a positive judgment about suicide, for example, praising 

the action as an expression of personal choice or autonomy, suffers from two 

problems. In the first place it underplays the extent to which suicide is a 

mental-health issue and, just as much as classic views, suffers from assuming 

that suicide is, for the most part, the act of a rational person. Advocating 

suicide as an expression of autonomy is just another kind of moralism. 

Whereas the classical stance against advocating suicide has been criticised 

for adding unnecessary guilt and stigma to a mental-health problem, the 

opposite moralism of suicide as a positive choice poses greater dangers in 

that it romanticises choices that are harmful to suicidal people and to those 

close to them. Advocating a ‘right to suicide’ normalises and thus effectively 

encourages or promotes suicide.  

12. In the second place, inasmuch as suicide can be understood as a moral 

or rational choice, it is inadequate to see it only as a matter of free choice. 

This is to neglect the weight of the moral and philosophical tradition, from 

Aristotle to Kant, and to disguise or minimise the adverse effects of suicide on 

those left behind and indeed on the whole of society (if suicide becomes 

acceptable for a society then this undermines that society’s understanding of 

human dignity, including the dignity inherent in human life itself, as something 

shared by everyone alike).  

13. It may be argued that legalising assisted suicide would ameliorate some 

of the harms of suicide, in that, even if people still died, their deaths would be 

less painful and less isolated and bereaved relatives would be less 

traumatised. Not only does this argument ignore the problem of society’s 

complicity in self-harm but it seems to assume that assisted suicide makes 

other, worse kinds of suicide less likely. However, there is no evidence for 

this. In those countries where assisted suicide has become legal, the steadily 

rising numbers of assisted suicides are not offset by a reduction in non-

assisted suicides. The suicide rate remains stubbornly high. Indeed both 

Oregon and Washington have seen an increase in non-assisted suicide since 

introducing this legislation.  

In conclusion 

14. The proposal to legalise assisted suicide should be understood in 

relation to our understanding of suicide. There are strong philosophical 

arguments from basic moral principles (Aristotelian and Kantian among 

others) against advocating suicide. Nevertheless, the philosophical 

arguments, whether for or against advocating suicide in certain 

circumstances, must be seen in the context of other issues of mental health 

which are very important from a practical point of view. This perspective, and 

the negative consequences which follow from suicide (at least generally and 

for the most part), constitute a strong argument in favour of finding strategies 

for suicide prevention. Such strategies run counter to the rationale and likely 

consequences of the legalisation of assisted suicide.  
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Professor David Albert Jones of the Anscombe Bioethics Centre 

12 January 2015 
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Assisted Suicide (Scotland) Bill 
 

Scottish Council on Human Bioethics 
 

The Scottish Council on Human Bioethics (SCHB) is an independent, non-
partisan, non-religious registered Scottish charity composed of doctors, 
lawyers, biomedical scientists, ethicists and other professionals from 
disciplines associated with medical ethics.  
 
The principles to which the Scottish Council on Human Bioethics subscribe 
are set out in the United Nations Universal Declaration of Human Rights 
which was adopted and proclaimed by the UN General Assembly resolution 
217A (III) on the 10th of December 1948. 
 
The SCHB’s response can be shared internally with other Scottish Parliament 
policy teams who may be addressing the issues discussed. They may contact 
the SCHB again in the future and the SCHB gives permission to do so.  
 
The SCHB is very grateful to the Scottish Parliament for this opportunity to 
respond to the consultation on the Assisted Suicide (Scotland) Bill. It 
welcomes the Scottish Parliament’s intention to promote public consultation, 
understanding and discussion on this topic.  
 
Question 1: Do you agree with the general purpose of the Bill to make it 
permissible, in the circumstances provided for, to assist another to 
commit suicide?  
 
Scottish Council on Human Bioethics Response 
 
Though the Scottish Council on Human Bioethics (SCHB) recognises the 
compassionate aims of those wanting to legalise assisted suicide in Scotland 
it is opposed to such legalisation. This is because:  
 
1. Palliative care can address the suffering of a terminally ill person  
 
Advocates of assisted suicide have suggested that it would enable persons 
who become terminally ill and find themselves in an unbearable situation, to 
not have to suffer a slow, drawn-out death.  
 
In response to this, the SCHB notes that: 
 
Physical suffering can be adequately alleviated in all but the most exceptional 
circumstances with up to 95% of patients having their pain and/or symptoms 
effectively relieved when treated by healthcare professionals with the relevant 
expertise.8,9 Experience shows that once people are comfortable and their 

                                                 
 
8 Organisations such as the Hospice Movement reveal that suffering can be 
adequately alleviated in all but the most extreme cases. See also Pain Control 
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fears concerning suffering have been addressed, they often change their 
minds about wanting to end their lives.10 Similarly, patients with an illness, 
such as motor neurone disease (a serious progressive neurological disorder), 
are often afraid of choking to death. But studies from the most experienced 
hospice units have demonstrated that, with appropriate palliative care, this 
virtually never happens. Thus, few patients request assisted suicide when 
their physical, emotional and spiritual needs are properly catered for with 
palliative care. 
 
Moreover, even in the extremely rare cases where physical suffering does not 
fully respond to treatment there is the possibility of using artificial transient or 
(very occasionally) total permanent palliative sedation in patients to keep them 
asleep in order to address physical and/or mental distress.  
 
In this regard, there will always be rare cases of patients whose symptoms 
cannot be completely controlled. These are often patients who have 
significant psychological and/or spiritual distress which they find difficult to 
resolve. Almost all patients with uncontrolled distress have elements of this 
kind of suffering which cannot be recognised as physical.  
 
Some suffering may bring about self-realisation by the human person able to 
understand his or her worth and gain meaning in life (a common feeling many 
experience in their daily difficulties). This is also dignified and optimistic. It 
may, therefore, be possible to question whether the potential for this 
realisation should be ignored through the elimination of the person in the 
context of a pessimistic outlook. 
 
It is, of course, important that patients with difficult symptoms are not 
promised complete relief since this is beyond the realm of medicine. But 
palliative care does not only include medical treatments since it endeavours to 
provide support and the right environment for patients to express and work 
through their distress.  
 
2. It is wrong to suggest that any person can ever lose his or her 
inherent human dignity  
 
Advocates of assisted suicide have suggested that individuals should be able 
to determine their own dignity and quality of life, unrestricted by the moral, 

                                                                                                                                            

- BBC - http://www.bbc.co.uk/religion/ethics/euthanasia/euth_pain_control.shtml; Using 
Opioids to Control Pain http://www.painlaw.org/opioids.html 
 
9
 When correctly used to relieve pain in a patient who is terminally ill, morphine should never 

cause death. By contrast it usually lengthens life and improves its quality. This is because the 
therapeutic dose of morphine, which relieves pain, is virtually always well below the toxic 
dose which ends life and because the relief from pain which it brings removes stress factors 
in the patient’s condition. In addition, toxic doses risk causing increased agitation in some 
patients. 
 
10

 Van Der Maas PJ, Van Delden JJM, Pijnenborg L, Looman CW. Euthanasia and other 
medical decisions concerning the end of life, Lancet, Vol. 338, 1991. 
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cultural, religious, or personal beliefs of others. For example, it has been 
proposed that persons who fear that they will lose their dignity during the final 
stages of a terminal illness should be able to 'die with dignity' before these 
stages occur. This understanding reflects the concept of non-inherent dignity 
which can exist in degrees and can even be lost when a person is not treated 
properly.  
 
In response to this, the SCHB notes that: 
 
An appropriate distinction should be made between inherent and non-inherent 
dignity. It is incorrect to suggest that any person can ever lose his or her 
inherent human dignity. Though inherent human dignity is not a scientific 
concept, it is something that everyone should always accept is present in 
everyone to an equal extent. This is in accordance with the United Nations’ 
Universal Declaration of Human Rights which affirms in its preamble “the 
inherent dignity and…the equal and inalienable rights of all members of the 
human family” as “the foundation of freedom, justice and peace in the world”.  
 
This means that even when sick people become incontinent or cannot feed 
themselves and become dependent on the care of others, they do not lose 
their inherent human dignity.  
 
Moreover, with assisted suicide, as opposed to suicide, another person must 
believe that it would be preferable for a person wishing to die not to continue 
living. Assisted suicide, is a reflection of the unacceptable belief by a person 
that another person has lost, or will lose, his or her inherent dignity to such an 
extent that his or her life is not worth living and should be ended. 
 
Thus, if assisted suicide was legalised in Scotland, it would mean that society 
would accept that some individuals can actually lose their inherent human 
dignity and have lives which no longer have any worth, meaning or value.  
 
It would also mean denying the inherent human dignity which is due to an 
individual in order for him or her to be legally killed. In other words, it would 
give the message that human dignity is only based on subjective choices and 
decisions and whether a life meets certain quality standards.  
 
But no government should ever be prepared to go back to the abuses of 
humanity in the past in which inherent human dignity was not believed to be 
present in certain kinds of persons just because of their physical 
characteristics and that they could, therefore, be exploited or killed.  
 
It should be noted that a society that does not believe in the inherent dignity of 
human life cannot offer any valid argument against murder. It is a society that 
has lost its trust in the intrinsic value and meaning of life and cannot 
comprehend why it should be endured; a society where the values of life have 
been completely undermined and where the killing of persons becomes 
acceptable.  
 
This is in complete opposition to a responsible, benevolent and 
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compassionate society which continues to affirm and defend the lives of all its 
members and the notion that every human life is full of value, meaning and 
richness even though persons may be aged, dependent on others or may 
have lost their autonomy.  
 
3. Full and complete autonomy undermines the concept of inherent 
human dignity 
 
Advocates of assisted suicide have suggested that a person’s fear of disability 
and dependency should enable him or her to die while he or she is still 
autonomous and that assisted suicide would enable self-determination to 
exist. In other words, that individuals have the right to take decisions 
concerning their own life and death situations in accordance with their own 
values and beliefs. These should not be imposed by a court, a physician or a 
family member. It is a question of freedom and equality in the face of death.  
Thus, advocates of assisted suicide have suggested that nobody has the right 
to impose on the terminally-ill and the dying the obligation to live out their lives 
when they themselves have persistently expressed the wish to die. 
 
In response to this, the SCHB notes that: 
 
The recognition of every person’s full, complete and total autonomy does not 
enable the concept of inherent human dignity nor, for that matter, an 
interactive society to exist. Instead, it would mean the fragmentation and 
atomisation of society whereby everybody would live as completely free and 
independent individuals.  
But the very concept of inherent human dignity is dependent on persons 
having relationships with one another in an interactive society. It is not based 
on an individual’s own personal subjective views.  
Moreover, being dependent on others should never be associated with a loss 
of dignity. All are born dependent on others and many will die dependent on 
others. Being dependent on others is part of human nature and a 
characteristic of who a person is. 
 
Historical precedent in the Netherlands demonstrates that progression to 
involuntary euthanasia requires only four accelerating factors: favourable 
public opinion, a handful of willing physicians, economic pressure and no 
convictions for those involved. If legislation allowing assisted suicide comes 
into effect, and political and economic interests are brought to bear, the 
generated momentum could prove overwhelming. 
 
4. The concept of inherent human dignity cannot exist independently of 
others 
 
Some supporters of assisted suicide have indicated that they should be able 
to choose whether or not they have lost their dignity and that this does not 
have any consequences on others.  
 
In response to this, the SCHB notes that: 
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In an interactive society, making a choice about the value of a life (even one’s 
own) means making a decision about the value of other lives.  
Legalising assisted suicide would mean that parliament, and therefore the 
whole of society, accepts that inherent dignity can be lost and that there is 
such a thing as a life unworthy of life. 
 
Persons who consider that their lives are no longer worth living or believe that 
they have lost their dignity are, in a way, indirectly indicating that the lives of 
persons in similar or in worse medical situations than themselves are also not 
worth living and should be ended.  
 
In the same way, persons who consider that their lives are no longer worth 
living or believe that they have lost their inherent dignity have to reject the 
worth, value and meaning that others, such as their family, friends and even 
society, are giving to their lives. To consciously deny and reject (without 
attenuating circumstances such as mental disorders) the value, meaning and 
worth given by others to one’s own life can be considered as an extremely 
nihilistic, self-centred and insensitive behaviour.  
Thus, personal opinions about worth, meaning and value of human life matter 
to the whole of society. 
 
5. It is wrong to believe that opposition to assisted suicide is based on 
non-secular belief systems 
 
It has been suggested that only those with religious or other non-secular 
beliefs are opposed to assisted suicide and that they should not be able to 
oppose those who believe, instead, in the autonomy of the individual to 
choose when to die.  
 
In response to this, the SCHB notes that: 
 
The belief in the inherent dignity and inviolability of human life is, in fact, 
based on international globally accepted secular principles such as:  
 
- The United Nations’ Universal Declaration of Human Rights which 
affirms in its preamble “the inherent dignity and…the equal and inalienable 
rights of all members of the human family” as “the foundation of freedom, 
justice and peace in the world”.  
 
At the national level in Europe, the German Constitution has presented the 
strongest example of the need to base the whole social and political order on 
the principle of human dignity which was prepared only a few years after the 
Second World War. This was done in order to avoid a return to the barbarous 
ideologies and practices which had recently taken place in Germany. Thus the 
first article of the German Constitution states:11 

                                                 
11 See a detailed commentary on this article by Ernst Benda: «Die Würde des 
Menschen ist unantastbar», in Beiträge zur Rechtsanthropologie, ed. Ernst-
Joachim Lampe, Stuttgart, Steiner Verlag, 1985, p. 23. In Roberto Andorno, 
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Human dignity is inviolable. To respect and protect it is the duty of all state 
authority.  
 
Many other national constitutions12 also affirm this principle as the basis of 
legal systems with international legal instruments such as the Council of 
Europe Parliamentary Assembly Recommendation 1418 (1999) on the 
Protection of the human rights and dignity of the terminally ill and the 
dying13, which is the latest text on the issue, indicating in Article 9.c. that: 
 
The Assembly therefore recommends that the Committee of Ministers 
encourage the member states of the Council of Europe to respect and protect 
the dignity of terminally ill or dying persons in all respects by upholding the 
prohibition against intentionally taking the life of terminally ill or dying persons, 
while: 
 

i. recognising that the right to life, especially with regards to a terminally 
ill or dying person, is guaranteed by member states, in accordance with 
Article 2 of the European Convention on Human Rights which states 
that “no one shall be deprived of his life intentionally”; 

  
ii. recognising that a terminally ill or dying person’s wish to die never 
constitutes any legal claim to die at the hand of another person; 

  
iii. recognising that a terminally ill or dying person’s wish to die cannot 
of itself constitute a legal justification to carry out actions intended to 
bring about death. 

 
These texts emphasise the universal and absolute nature of the concept of 
human dignity. They support the notion that no person (including oneself) can 

                                                                                                                                            

The paradoxical notion of human dignity, 
http://www.revistapersona.com.ar/9Andorno.htm 
 
12 See Constitution of Belgium, art. 23; Constitution of Switzerland, art. 119 
(concerning biotechnological interventions on human beings and nature); 
Constitution of Ireland, Preamble; Czech Republic Constitution, Preamble; 
Constitution of Spain, art. 10; Constitution of Sweden, art. 2; Constitution of 
Finland, art. 1; Constitution of Greece, art. 7.2; Constitution of Poland, 
Preamble, art. 30; Constitution of Lithuania, art. 21; Constitution of Slovenia, 
art. 34; Constitution of Russia, art. 21; Constitution of South Africa, Section 
7.1 and Section 10; Constitution of Mexico, art. 3.1, 25; Constitution of Israel, 
art. 1; Constitution of Brazil, art. 1; etc. See a selection of legal texts which 
mention dignity explicitly, in Dignity, Ethics and Law, ed. J. Knox and M. 
Broberg, Copenhagen, Centre for Ethics and Law, 1999. In Roberto Andorno, 
The paradoxical notion of human dignity, 
http://www.revistapersona.com.ar/9Andorno.htm 
 
13

 Council of Europe Parliamentary Assembly Recommendation 1418 (1999), Protection of 
the human rights and dignity of the terminally ill and the dying, 
http://assembly.coe.int/documents/adoptedtext/ta99/erec1418.htm 
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lose his or her inherent human dignity at any time in his or her life. To reject 
such a notion would not only seriously challenge the whole concept of 
inherent human dignity but would be an extremely serious precedent in a 
world that has fought so hard to endow all persons with the same inherent 
dignity. In addition, the concept of a person being able to lose human dignity 
would dangerously undermine the most fundamental principles embodied in 
these texts which form the foundations of civilised societies.  
 
6. Assisted suicide would undermine the protection due to the most 
vulnerable persons of society  
 
Having the option of assisted suicide is dangerous since it may be considered 
by many elderly and other vulnerable people who feel that they are a burden 
to family, carers and society or that their care may be eating up some of the 
inheritance which they wanted to pass on. A risk then exists that these 
vulnerable people may believe that a right to die is actually a duty to die. 
 
This is reflected in a letter to The Herald (12 February 2009) by Dr. Alison 
Morton-Cooper who, as disabled person herself, indicated that: “Seen as a 
financial burden to society, friends and family, it is sometimes assumed that it 
is better, therefore, for us to shuffle out of sight - and mind - before it gets too 
uncomfortable for the rest of you.”14 
  
Vulnerable people need to hear that they are valued and unconditionally 
accepted by the community. They need to know that society is committed first 
and foremost to their well-being, even if this does involve expenditure of time 
and money. The manner in which the weakest and most vulnerable members 
of society are treated reflects the kind of society one is. 
 
7. The request to die may not reflect the patient’s real wishes 
 
There is good evidence that a desire for death in terminally ill patients can 
vary with time and is closely associated with clinical depression which can 
often be addressed.15 The states of delirium and/or confusion are common in 
palliative care patients and are sometimes so subtle that they are difficult even 
for clinicians to recognise. It is impossible to be absolutely confident that a 
request for a life to be ended does not arise from a disordered state of mind. 
In other words, whilst many people are competent to make decisions about 
their wish for assisted suicide, many will not be in such a situation. This could 
mean that a decision to end a person’s life could be made by a second person 
such as a nominated proxy. The complexities arising from such conditions 

                                                 
14 Assisted suicide does nothing to bring about dignity in life which disabled 
people need, The Herald, 12 February 2009, 
http://www.theherald.co.uk/features/letters/display.var.2465080.0.assisted_sui
cide_does_nothing_to_bring_about_dignity_in_life_which_disabled_people_n
eed.php  
 
15

 Linda Ganzini, et. al., Physicians' Experiences with the Oregon Death with Dignity Act, The 
New England Journal of Medicine, Vol 342, February 2000. 
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could lead to a serious abuse of power.  
 
Furthermore, it has been noted that persons receiving palliative care often 
change their minds about their desire for assisted dying.16 
 
8. Neither suicide nor assisted suicide should be seen as acceptable 
alternatives 
 
The attempted suicide of an individual, such as a young person, is never seen 
as something to be encouraged in society. Instead, a lot of concern is raised 
as to the individual’s state of mind and the fact that he or she may need 
psychological assistance or counselling. In other words, it would be 
completely unethical to help someone commit suicide in these circumstances. 
In the light of this, it is difficult to consider how any form of assisted suicide 
can be considered. 
 
Conversely, if assisted suicide was ever decriminalised, a risk would then 
exist that the suicide of individuals, such as healthy young persons, would 
also be considered as acceptable to society at the very moment when the 
Scottish government is trying to reduce the very high suicide rates in some 
parts of the country with programmes such as Chooselife 
(www.chooselife.net).  
 
Moreover, as soon as a second person is consciously involved in the suicide 
of a person and this is accepted by society, dangerous consequences as to 
the manner in which the whole of society considers the value, meaning and 
worth of human life are to be expected.  
  
9. Distinction between acts and omission 
 
The distinction between acts and omission argues that there is a difference 
between actively killing someone and refraining from an action that may save 
or preserve that person's life. For example, it is considered morally wrong to 
push someone into a river to his or her death but that a moral duty to leap into 
the river to save someone who is drowning may not exist.  
 
However, in a medical context there is a moral duty for the physician to 
undertake what is reasonable to save and preserve life. If a certain lifesaving 
intervention was consciously not initiated by a physician in order to kill a 
patient, then this could be considered as murder. If, on the other hand, a 
physician follows good medical practice and addresses the best interests and 
well-being of the patient and does not initiate futile and burdensome 
interventions and this, as a side effect, shortens the patient’s life, then no 
objections would normally be brought against the physician.  
In other words, the critical distinction between murder and good palliative care 
is related to the physician’s intention which is an extremely important concept 
in law.  

                                                 
16

 Van Der Maas PJ, Van Delden JJM, Pijnenborg L, Looman CW. Euthanasia and other 
medical decisions concerning the end of life, Lancet, Vol. 338, 1991. 
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10. Prohibiting assisted suicide acts as a deterrent to bypassing post-
mortem review committees  
 
Some countries which have legalised assisted suicide have changed their 
legislation in order to only examine the legality of an act of assisted suicide 
after the event has taken place by a post-mortem review committee. 
 
In response to this, the SCHB notes that:  
 
Once an illegal act of assisted suicide has taken place it is too late to redress 
the offence since the patient has died. Thus, it is preferable and more 
responsible that a prohibition on assisted suicide should be in place to deter 
any abuse or transgressions in this area.  
 
Furthermre, by prohibiting assisted dying, it is possible to consider hard cases 
in which there is a measure of ambiguity, on a case by case basis, in an 
appropriate court of law and judged accordingly with a measure fairness and 
compassion where relevant. 
 
Question 2: Do you have any views on how the provisions in this Bill 
compare with those from the previous End of Life Assistance (Scotland) 
Bill?  
 
Scottish Council on Human Bioethics Response 
 
Justification for a change in the law 
 
The SCHB notes the vague justification for developing a new Bill so soon after 
the last one was soundly defeated about three years ago. Ms. MacDonald 
made the point that she had received a ‘volume of correspondence’ and 
continuing public interest in the debate which made her believe that ‘most 
people are convinced of the need for such legislation.’ In our democratic 
society, it is extremely important that it is proven that the majority of the 
Scottish people want the change. The SCHB would question Ms. 
MacDonald’s evidence.  
 
Ms. MacDonald quoted polling results as evidence of enduring public support 
but research carried out by the Market Researches Services in 2005 for the 
House of Lords Select Committee on the Assisted Dying for the Terminally Ill 
Bill in England found that opinion polls purporting to show that a large majority 
of people would favour a change in the law are misleading. They are generally 
based on answers to ‘yes/no or ‘either/or’ questions without any explanatory 
context and without other options such as good quality care being offered.  
The results of polls are limited in value and cannot be accepted at face value 
as an authentic account of opinion within the UK. The research also observed 
that there is widespread ignorance or misunderstanding of the complex 
clinical, legal and ethical issues involved in changing the law. While there are 
minorities with strongly held views, one way or another, on the subject, many 
people are inclined to the concept of legal change when confronted with 
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questions about offering a ‘choice’ with ‘safeguards’ to ‘incurably ill’ people 
who are ‘in pain’ or are suffering intolerably.  
 
Ms. MacDonald also quoted the recent Commission on Assisted Dying 
chaired by Lord Falconer. But since most of the committee and the backers of 
this commission were known supporters of a change in the law it is hardly 
surprising that this biased piece of work has come out with the result that it 
has done. The SCHB is aware that many palliative care staff refused to be 
involved with it. 
 
Of course, autonomy for patients is very important in clinical practice, as 
patients are very much at the heart of the decision making process. However, 
that does not mean that their decisions should always be implemented as 
there are other considerations, such as the needs and vulnerabilities of other 
patients, to be taken into account. Autonomy seems to be used as justification 
to give people what they want but this cannot always be the case if a civilised 
society is to survive. 
 
The document 
 
The new Bill would be modelled on the system in Oregon and Switzerland. 
Ms. MacDonald is convinced that the Oregon experience of assisted suicide is 
not problematic and does not disadvantage vulnerable people. However, the 
system in Oregon is not without its problems.  
Many doctors in Oregon are not in favour of their assisted suicide law and will 
not support patients who request it. Patients have to go ‘doctor shopping’ to 
find one who will help. Moreover, the doctor who will assist may not often 
know the patients and is unlikely to be certain whether they are acting with full 
autonomy. Depression is not easily diagnosed with a limited consultation. In 
fact, when the law was first passed, one in three patients was referred for 
psychiatric assessment. However, in the last few years there have been 
practically none.  
 
The kind of patient who requests assisted suicide tends to be a self 
determined person who wants to have control over the timing and manner of 
his or her death rather than for reasons of physical suffering. Many are 
concerned of becoming a burden to others. This may reflect a lack of 
disinterested solidarity and support in a family or society, which is the real 
pathology that may need to be addressed.  
Question 3: The Bill precludes any criminal and civil liability for those 
providing assistance, providing the processes and requirements set out 
in the Bill have been adhered to. Do you wish to make any comment on 
this?  
 
Scottish Council on Human Bioethics Response 
 
Criminal and civil liability for the providing of assisted suicide should not be 
suspended. Instead assisted suicide should continue to be regarded as 
culpable homicide in Scotland. 
Moreover, precluding any criminal and civil liability for those providing assisted 
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suicide may provide an inappropriate inducement to individuals who may be 
reluctant to assist in the suicide. 
 
The Bill would enable Scottish society to accept that certain lives are not 
worth living and should be ended. This kind of thinking, however, should never 
be tolerated in a civilised society in which every human life is inherently 
valuable and worthy of life. The equal and inalienable worth and value of 
every human life is the very basis of civilised society.  
 
Advocates of assisted suicide have suggested that, at present, it appears to 
be extensively practised in secret and that it is this reality that carries the 
greatest potential for abuse. They indicate that the pressures that can 
influence end-of-life decisions will be more pernicious if exercised in the dark 
and that the gap between law and practice must be reconciled if respect for 
the rule of law is to be maintained.  
 
In response to this, the SCHB notes that: 
 
It is not because something, which is illegal and unethical, such as murder, is 
practised in secret that the law should be changed. If this happened it would 
completely undermine the rule of law in a country.  
 
Question 4: The Bill outlines a three stage declaration and request 
process that would be required to be followed by an individual seeking 
assisted suicide. Do you have any comment on the process being 
proposed?  
 
Scottish Council on Human Bioethics Response 
 
The SCHB believes that any pre-registration declaration document from a 
patient for assisted suicide is inappropriate and dangerous because it may 
enable vulnerable people to be pressurised to consider assisted suicide. 
 
Question 5: Do you have any comment on the provisions requiring that 
the person seeking assisted suicide must have a terminal or life-
shortening illness, or a progressive condition which is either terminal or 
life-shortening?  
 
Scottish Council on Human Bioethics Response 
 
The SCHB believes that the suggested eligibility requirements are 
inappropriate. It would be difficult to decide who would meet the criteria. How 
is a terminal illness or condition defined? The margins between terminal and 
chronic illnesses are becoming blurred. Cancer in many cases is becoming a 
chronic illness though the patient may ultimately die from it. But certain 
‘chronic’ illnesses such as diabetes can be life limiting. In fact chronic 
illnesses can be more distressing for patients as they may be ill for a longer 
time.  
 
Questions can also be asked about patients who are terminally ill, such as 
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with motor neurone disease, but who cannot take the medication. Self-
administration of any lethal drug would be impossible to any person who 
needs complete assistance. This demonstrates that any legalisation of 
assisted suicide would inevitably lead to demands for full blown euthanasia by 
some members of the public.  
 
For whom, exactly, is this proposed Bill being considered? It seems to be for 
the kind of person who would currently go to Switzerland – self determined 
people who know their own mind. They would still have to end their lives 
before they may be ready to do so as they would have to take the medication 
themselves and not wait until it is too late. Most people who have advanced 
illness are not in that category - they are vulnerable and frightened and would 
be worried about the existence of such a Bill.  
 
For a terminally ill patient, finding life intolerable can be a temporary situation 
and, with time, can eventually believe that life has meaning. Waiting two 
weeks between assessments is too short to allow these patients to move on 
from difficult feelings. There are various stages of the acceptance of the dying 
process. Some of the negative processes need to be experienced by persons 
before they can accept their condition. These feelings may adversely 
influence the patients when making decisions if they have not matured 
through the natural process. They may then make decisions which are not 
autonomous. How do witnesses, who may not know the patient well, discern 
that they are not under any influence? Or indeed a doctor who is asked to be 
involved if the patient’s own doctor opts out? 
 
Question 6: Are you satisfied with the eligibility requirements as regards 
age, capacity, and connection with Scotland as set out in the Bill?  
 
Scottish Council on Human Bioethics Response 
 
The SCHB is not satisfied with the eligibility requirement as regards age, 
capacity, and connection. These are all open to potential abuse. 
 
Question 7: Do you have any comment on the roles of medical 
practitioners and pharmacists as provided for in the Bill?  
 
Scottish Council on Human Bioethics Response 
 
Assisted Suicide should not be considered as a medical procedure 
 
It is often suggested that assisted suicide should be considered as a medical 
procedure supported by health care professionals. 
 
In response to this, the SCHB notes that: 
 
Assisted suicide actually undermines the meaning of medicine which has 
always been to cure and care but not to harm or kill patients.  
 
Research demonstrates that most sustained demands for assisted suicide are 
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actually considered by persons suffering from existential problems or because 
they have such an extreme concept of control and independence that they are 
prepared to deny their own inherent human dignity to get what they want.17 
 
In other words, the argument in favour of assisted suicide is more about 
control than medicine. This is reflected in that most physicians are opposed to 
this practice.18  
 
Assisted suicide would undermine the relationships of health care 
professionals with their patients. 
 
Advocates of assisted suicide have suggested that curing disease and 
bringing about death are not mutually exclusive roles, the intention in both 
cases being the relief of suffering. It is further argued that the primary role of 
the physician is to care for his or her patient, which must therefore entail 
respecting their autonomous wish to die.  
 
In response to this, the SCHB notes that: 
 
Crossing the boundary between acknowledging that death is inevitable and 
taking active steps to bring about death changes fundamentally the role of the 
physician, changes the doctor-patient relationship and changes the role of 
medicine in society.  
 
Some physicians may become hardened to death and to causing death and 
start considering their patients as disposable, particularly when they are old, 
terminally ill, or disabled. Legalising assisted suicide would give persons, such 
as physicians, power that could be too easily abused, and a responsibility that 
they should not be entitled to have. In very rare cases, physicians such as 
Harold Shipman19 may actually feel empowered in being able to provoke 
death.  
Because of these very rare cases, however, many vulnerable groups of 
people may start to doubt the real intentions of their doctors. Indeed, a 
number of legal changes have taken place in response to Shipman, in order 
to protect the vulnerable from such people. 
 
Question 8: Do you have any comment on the means by which a person 
would be permitted to end his/her life under the Bill?  
 

                                                 
17

 Linda Ganzini, et. al., Physicians' Experiences with the Oregon Death with Dignity Act, The 
New England Journal of Medicine, Vol 342, February 2000. 
 
18 BMA maintains opposition to assisted dying, http://bma.org.uk/news-views-
analysis/news/2013/november/bma-steps-up-opposition-to-assisted-dying 
[Accessed on 2 April 2014] 
 
19 Harold Shipman: The killer doctor, BBC News, 13 January 2004, 
http://news.bbc.co.uk/1/hi/uk/3391897.stm 
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Scottish Council on Human Bioethics Response 
 
The SCHB does not believe that the filming of the death will add to the 
safeguards and is entirely undignified. How many people would like to have 
such a public death? 
Question 9: Do you have any comment on the role of licensed 
facilitators as provided for in the Bill?  
 
Scottish Council on Human Bioethics Response 
 
The SCHB believes that the suggested process is inappropriate and 
dangerous. To charge anyone with the task of assisting with the killing of 
someone, be it execution or assisted suicide, is completely undignified, 
inhumane and cruel. It is an intolerable psychological burden to place on 
facilitators, and there is no appropriate justification for allowing such use of 
individuals. When it comes to those who prescribe and prepare the lethal 
dose, the current definitions of participation are ambiguous at best. This 
participation will be the source of great distress to some individuals and would 
even be open to legal challenges. 
 
Moreover, if the Bill precludes civil and criminal liabilities for those providing 
assisted suicide, this could have serious repercussions on the manner in 
which it may be possible to bring eventual abuses to the courts. 
 
The facilitator stays with the patient throughout the process and may film the 
death, but returns any medication not used within a specified period. Does 
that mean the facilitator moves in with the patient until he decides when to 
take it? If the presence of the facilitator is required during the act of taking the 
medication then he or she would need to be continually present. But what is to 
stop the patient waking up in the small hours and swallowing the medicine on 
his or her own? Does this not put pressure on the patient to take it when the 
facilitator appears at the door with the drugs?  
 
If this person were a physician and should volunteer or declare themselves as 
a specialist suicide facilitator, would any other patients want to attend his or 
her practice for treatment? They may be afraid or confused in opening their 
heart to someone prepared to consider suicide as an acceptable option or 
help to kill patients if they get depressed and contemplate or plan suicide! The 
medical practice of any physician with those views would necessarily become 
limited! They may end up just facilitating death and be isolated from balanced 
medical views! Will there be practical classes on how to cause the smoothest 
death?  
 
Question 10: Do you have any comment on the role of the police as 
provided for in the Bill?  
 
Scottish Council on Human Bioethics Response 
 
Each time a person dies or attempts suicide but does not die, this must be 
reported to the police. It would then be for the police to make any investigation 
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they consider necessary.  
 
Moreover, if suspicions do arise, this may (1) take a long time to investigate, 
(2) be distressing to the police officers examining the procedures and (3) 
produce inconclusive results since only the licensed facilitator would be 
present.  
 
 
 
Question 11: Do you have any comment to make about the Bill not 
already covered in your answers to the questions above?  
 
Scottish Council on Human Bioethics Response 
 
The SCHB believes that any governmental support for assisted suicide would 
completely undermine its campaign to reduce the number of suicides in 
Scotland. It would also undermine the government’s position that all human 
life has inherent human dignity which is vital for a civilised society to exist. 
 
The SCHB is of the opinion that if Scottish society accepts assisted suicide it 
would also mean that it would accept that some lives are unworthy of life 
which completely undermines any notion of equality between individuals in 
society. Suffering and dying persons would begin to be considered as having 
less or even no worth in society and, therefore, would be seen as having a 
duty to die quickly.  
 
  
Scottish Council on Human Bioethics 
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Assisted Suicide (Scotland) Bill 
 

Stephen W Smith 
 

I am writing in response for the request for written comments on the Assisted 
Suicide (Scotland) Bill (AS Bill). I am a lecturer in law at the Birmingham Law 
School who has a particular interest in medical law and ethics. Moreover, I 
have been researching and writing in the field of end-of-life decisions for 
roughly ten years. In particular, I am the author of End-of-Life Decisions in 
Medical Care: Principles and Policies for Regulating the Dying Process 
published by Cambridge University Press in 2012. 
 
As is clear from that book, I am broadly in favour of allowing assisted suicide 
practices provided there are adequate safeguards in place. Allowing assisted 
suicide practices can make things better for those at the end of life in a way 
which respects their dignity and autonomy without increasing the risks of harm 
to those individuals. This leads to three important preliminary points that I 
believe should be at the heart of any assisted suicide legislation. First, it is 
crucial to focus on the available evidence about these practices. There is a 
considerable amount of evidence from jurisdictions such as the Netherlands 
and Oregon about assisted suicide practices and it is important to pay 
attention to that evidence.20 For example, much is made about the slippery 
slope from assisted suicide towards forms of euthanasia. However, the best 
evidence that exists from the Netherlands and other jurisdictions does not 
provide sufficient reason to conclude that this is likely.21 Indeed, the best 
evidence available from places like the Netherlands and Oregon is that the 
practice is relatively rare and safeguards can be put in place to effectively 
regulate the practice.  
 
Secondly, it is important to remember that there is a regulation system already 
in place. Many people, when they consider questions about assisted suicide, 
act as if the normal regulatory state – the prohibition currently in place in the 
UK – is a standard ‘state of nature’ and is not the creation of society. Is it 
important to remember that the current prohibition is the result of human 
actions and should also be subject to evaluation. In other words, in predicting 
the likely success or failure of any assisted suicide regulation, it is important to 
consider that in the context of a comparison with the regulatory state which 
currently exists. The question then become not whether the AS Bill will 

                                                 
20

There have been five national surveys in the Netherlands about end-of-life practices: 1990, 
1995, 2001, 2005, and 2010. For an overview of the results of these five surveys, see B.D. 
Onwuteaka-Philipsen, et. al. ‘Trends in end-of-life practices before and after the enactment of 
the euthanasia law in the Netherlands from 1990-2010: a repeated cross-sectional survey’ 
(2012) 380 The Lancet 908-915. For a review of the Oregon data, please see the Annual 
Reports which can be found at: 

https://public.health.oregon.gov/ProviderPartnerResources/EvaluationResear
ch/DeathwithDignityAct/Pages/ar-index.aspx (accessed 21 May 2014). For the pan-

European EURELD survey, see A. van der Heide, et. al. ‘End-of-Life Decision-making in Six 
European Countries: Descriptive Study’ (2003) 361 The Lancet 345-350. 
21

 For an overview of the data, see Stephen W. Smith, End-of-Life Decisions in Medical Care: 
Principles and Policies for Regulating the Dying Process (Cambridge: Cambridge University 
Press 2012), Chapter 13. 
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effectively regulate these practices but whether it would do so more effectively 
than the current prohibition. For example, many people, in the process of 
evaluating whether to allow assisted suicide, focus on the possibility of abuse. 
These people may argue that assisted suicide should not be made legal 
because it would not be possible to craft a law which would prevent all 
instances of abuse. This is, of course, true. No law can do so no matter how 
well crafted. However, as an applicable standard for evaluation, it is not 
particularly useful since the current regulatory system also does not prevent 
all instances of abuse. The question, therefore, should not be whether the AS 
Bill eliminates the possibility of abuse but whether it is more effective at 
preventing abuse than the current prohibition. This is a more valuable 
question to ask. 
 
As a final preliminary point, it is also worth keeping in mind that assisted 
suicide is only part of a continuum of practices which exist at the end-of-life. It 
is therefore problematic to consider assisted suicide in isolation instead of as 
part of a broader set of practices which include not only assisted suicide but 
also palliative care, the withdrawal and withholding of treatment and other end 
of life practices. It is crucial to keep in mind how these practices relate to each 
other and that the regulation of assisted suicide – in whatever form that 
regulation takes – might have additional effects upon, for example, the 
regulation relating to palliative care. In relation to the AS Bill, I would 
specifically note that it does not contain language requiring the patient to be 
made aware of palliative care or alternative treatment options. Nor does it 
provide a specific license for medical professionals to seek a referral for 
counseling should they feel the patient requires it. These are important 
safeguards I believe should be in the Bill. 
 
In addition to those general concerns, there are specific aspects of the AS Bill 
that I would like to comment upon. The first is the preliminary declaration. It is 
unclear what the actual purpose of the preliminary declaration is and what 
effect it is supposed to have. From my reading of the Bill, a preliminary 
declaration can be made at any point (provided one is over 16 and registered 
with a GP in Scotland). It is therefore something which can be made many 
years in advance of an end-of-life decision. It is not clear what is actually 
gained from such a procedure. According to the Explanatory Notes, the 
purpose of the preliminary declaration appears to be a way for those worried 
about assisted suicide practices to make sure that they do not participate. 
However, considering anyone would need to fill out a first request there would 
appear to be no greater risk if the preliminary declaration was not required. 
Moreover, since the preliminary declaration can be written many years before 
it is necessary, it does not appear to be a likely gauge of the individual’s 
current views on assisted suicide. People’s views on issues often change and 
there is no reason to presume that an individual’s views on assisted suicide 
will remain constant throughout their life. Moreover, since the preliminary 
declaration does not appear to be subject to additional policing (e.g. it isn’t 
registered with an agency that has the particular task of verifying them), it 
does not appear to provide any actual protection. As a consequence, it just 
appears to provide an unnecessary addition to the procedure.  
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My second concern is about the role of ‘licensed facilitator’. From my reading 
of the Bill, the licensed facilitator appears to be a third-party who is brought in 
after the second request has been made to help the patient through the 
process of assisted suicide. Their main role appears to be a support one 
although they also appear to be the individual tasked with informing the police 
that a death has occurred. The legislation does not appear to provide any 
requirements or limitations on the facilitator other than that they be over 16 
years old and not in a disqualifying relationship with the patient as defined by 
Schedule 4. That schedule appears to disqualify family as well as those 
involved in the medical care of the patient in relation to the specific illness 
(both of whom might be expected normally to take on a supportive role). The 
licensed facilitator, then, appears to be most similar to the individuals in 
Dignitas in Switzerland who provide assistance to patients. However, there 
are some troubling aspects to the licensed facilitators under the AS Bill. First, 
it is unclear why a non-medically trained (or at least someone who need not 
be medically trained) facilitator is better than requiring that the facilitator be 
required to have medical or nursing training. There is ample evidence within 
the literature that deaths under assisted suicide can involve complications; 
e.g., drugs might not work as expected.22 In such cases, it is unclear what 
help the licensed facilitator would be able to provide, particularly if they are not 
medically trained. Moreover, the training which appears to be contemplated 
according to the Financial Memorandum seems quite limited. The document 
compares it to the three days training required to act as a ‘registered 
celebrant’ for the Humanist Society for Scotland. That does not seem to be 
sufficient time in order to train for the role of a ‘licensed facilitator’. A ‘licensed 
facilitator’ would likely need to have training in the following areas: (1) the AS 
Bill and related legislation (presumably including but not limited to the criminal 
law on homicide); (2) caring for the medical needs of a patient at the end of 
life; (3) caring for the non-medical needs of a patient at the end of life; (4) 
family and friend support; (5) the specified drugs – including how to take 
them, possible side-effects and complications (and what to do if they occur); 
(6) how to determine when a person has died (which might be difficult in 
particular cases); and (7) the investigatory process involved in assisted 
suicide cases. That will require a considerable amount of training and, it 
should be added, it is not clear who is likely to take on a mentoring role in the 
beginning. I therefore think that greater care needs to be taken in relation to 
spelling out the roles, responsibilities, and required characteristics of the 
licensed facilitator. 
 
The third concern I have relates to the 14-day period in which the assisted 
suicide needs to happen after the second request to comply with the Bill. 
While I understand the purpose of this provision is to maintain control over the 
lethal drugs required for the assisted suicide, I would have concerns that this 
will have unintended side-effects. In particular, I am worried that this will force 
individuals to die earlier than they might otherwise wish. There is anecdotal 
evidence in the assisted suicide literature of a practice which is sometimes 
referred to as ‘shifting goalposts’.23 This is a practice where patients maintain 

                                                 
22

 Roger Magnusson, Angels of Death: Exploring the Euthanasia Underground (New Haven, 
Ct: Yale University Press 2002) p. 166-169,202-204, 242-243; Oregon Annual Reports [n. 1]. 
23

 Angels of Death [n. 3], p. 82-83. 
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a store of lethal medication as an insurance policy. They then often set 
benchmarks which are compared to the lethal medication. For example, a 
patient might decide that if they lose mobility then they will take the drugs. 
However, in a number of cases, when the individual in question reaches the 
benchmark, they decide that their condition is not as bad as they had 
previously believed and therefore do not take the medication. The presence of 
lethal medication thus acts as a life-affirming practice. The 14-day period 
envisaged by the Bill, however, would preclude this practice and it might mean 
that individuals choose to die sooner than they otherwise might. Instead, it 
might be preferable for a monitoring system to be used. The licensed 
facilitator, the prescribing doctor or other party could be tasked with monitoring 
whether the patient maintains possession of the medication at regular 
intervals. That would allow patients to continue to use the lethal medication as 
a life-affirming measure if they wish while avoiding any problems associated 
with the lethal medication being unlawfully used by a third party. 
 
The final concern I have with the AS Bill is the lack of an agency tasked with 
investigating compliance with the Bill. While it is clear from the Bill that the 
licensed facilitator must notify the police that a death has occurred, there is no 
specific agency tasked with checking the compliance with the statute. The 
police do not necessarily have the expertise necessary to investigate these 
practices. Moreover, if local police forces investigate practices under the 
resulting legislation, it is possible that there will be a lack of consistency 
among practices within the whole of Scotland. Finally, since there is no overall 
agency investigating assisted suicide practices, there is no possibility of 
exploring how the legislation works and solving potential problems. There is, 
thus, less likelihood that you will get the large scale investigations similar to 
the Dutch surveys24 or even the Oregon Annual Reports.25 These, however, 
provide valuable information about how the practices work in the real world as 
well as highlighting potential problems which ought to be addressed (such as 
occurred in the Netherlands with the reporting rate).26 Additionally, it seems 
from the Netherlands data that the use of an independent investigatory body 
increases the chance of compliance because it does not highlight the punitive 
effect of the law in the way that police involvement does.27 I would therefore 
recommend that the Bill be amended to include a body tasked with 
investigating compliance with the resulting legislation. This body should be 
able to investigate individual cases as well as reporting on the practice as a 
whole.  
 
 
Stephen W Smith 
Birmingham Law School  
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 See n. 1. 
25

 See n. 1. 
26

 J. Griffiths, H. Weyers and M. Adams, Euthanasia and Law in Europe (Oxford: Hart 
Publishing 2008), p. 196-204. 
27

 Ibid. at p. 209-212. 
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Assisted Suicide (Scotland) Bill 
 

Professor Sheila A.M. McLean 
 

In general, I would support the aims of this Bill. In principle, the right of 
individuals to make their own end of life decisions should, I believe, be 
respected where the individuals concerned are acting competently and 
without undue pressure from third parties. Evidence from a number of 
jurisdictions where legalisation of assisted suicide (and in some cases, 
voluntary euthanasia) has already happened legalised does not suggest that 
the system is abused. Indeed, in countries such as the Netherlands, there 
would appear to be a reduction rather than a growth in incidences of assisted 
dying – usually voluntary euthanasia in that case. In Oregon, where only 
assisted suicide is lawful, the numbers of those granted authority remains 
relatively small year on year. 
 
There are, however, some concerns that I have with the Bill as it currently 
stands, some of which are technical. In section 7, it is proposed that the 
cancellation of a preliminary declaration should be in writing. This is also 
required when revoking the 2 formal requests. While this may make sense in 
terms of record-keeping, it is somewhat strange, as there seems no obvious 
reason why such a change of mind could not be legally valid if expressed 
verbally. The important issue is to ensure that the person’s actual wishes are 
respected and that surely has no bearing on the form in which these wishes 
are expressed. 
 
Section 8, (3)(d) seems to me to be strangely worded. It almost reads as if a 
different person is being considered in this section. I also do not believe that 
the law can require that a person has reflected on anything, far less would it 
be possible to prove that such reflection had actually occurred. For clarity, I 
would urge that this subsection is rephrased and that the element of 
consideration is removed. 
 
Throughout the Bill, as, for example, in the case of s.8 (5)((a) and (b), the 
wording is also peculiar. The insertion of the words ‘for that person’ in each 
subsection is unnecessary. If an illness is terminal or life-threatening, then 
surely it is that for any person who has it? It is surely the suffering that 
accompanies such conditions or illnesses that should be the focus of the Bill. 
 
The requirement in section 17 that the suicide be attempted or completed 
within 14 days is surely a fundamental error. In Oregon, for example, it seems 
that some people want the reassurance of knowing that, when the time is right 
for them, they have the wherewithal to end their lives, but a number of those 
whose request is approved will wait some time before actually completing the 
act. People in these situations should not be coerced by law into potentially 
acting before they truly feel the time is right, which is a likely consequence of 
setting this time limit. We should surely be happy if people choose to live as 
long as they can even although they may have decided that they wish – at 
some stage in the future – to end their life in this way? 
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I wonder if some thought might not be given also to the question of insurance. 
As I understand it, some policies will not pay out for, say, the first year if a 
person commits suicide. Presumably, an assisted suicide would still count as 
suicide in these cases, unless it is specifically categorised otherwise by law. 
While possibly rare, it is not inconceivable that a person might take out a life 
insurance policy while well and yet become terminally ill in the course of the 
first year and suffer unbearably. In order to avoid negating the policy, they 
may then feel obliged to linger for longer than they would otherwise choose. 
 
s.19 – while there may be good reasons to have someone available to provide 
comfort, etc. the Bill specifically precludes from this role just about everyone 
that the person might wish to play that role. The mere fact of a relationship 
(close or otherwise) with the person seeking an assisted death (or their 
relatives) does not imply that pressure has been applied – which I assume is 
what these restrictions are designed to preclude? Moreover, it is unclear how 
a person who, according to the Bill, will likely be a total stranger can in fact 
offer meaningful support and comfort. I would guess that many people would 
prefer a close relative or friend to be with them, as seems evident from the 
number of people who travel to Switzerland with family in order to obtain an 
assisted death. While MacMillan nurses manifestly offer such support and 
comfort, they do so having developed a relationship with the individual. They 
are, in effect, no longer strangers. 
 
Overall, the requirements of Bill seem to me to be unnecessarily cumbersome 
and bureaucratic. While it is entirely appropriate that safeguards are built in, 
the process is overly complex and asks a great deal of people who are 
already in a difficult situation. Nothing in the 3 notification of intent 
requirements will actually act as a safeguard that could not be achieved by 
one, or perhaps two, notifications of intent. While I understand that there may 
be good reasons to limit the Bill to assisted suicide only, I regret that the 
euthanasia option has been dropped. The rationale for each is essentially the 
same, and arguably the drawing of lines at assisted suicide is somewhat 
artificial. While somewhat elderly, and opinion ‘evidence’ only, it might be 
worth noting that in 1996, in response to a research project conducted by 
myself and a colleague, the BBC in Scotland arranged for 1,000 people to be 
questioned. By a margin of 2:1 those interviewed expressed a preference for 
the legalisation of voluntary euthanasia rather than assisted suicide, if only 
one could be legalised. Perhaps unsurprisingly, the margin was exactly the 
same in the case of the professionals who responded to our questionnaire – 
the difference being that they preferred the legalisation of assisted suicide 
rather than voluntary euthanasia! 
 
  
Professor Sheila A.M. McLean 
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